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A Mediator’s Ethical Responsibility in Elder Mediation: What’s at stake?
By Barbara Foxman, Kathryn Mariani and Michele Mathes

Elder mediation has developed in response to the need for specialized knowledge, skills and sensitivity when working with older adults and issues surrounding aging and dying.  Elder mediation also counters the tendency in society to exclude, override or ignore older persons from conversations and decision-making even when the discussion involves issues that will directly impact the older person’s body, property, relationships and future. The process offers an opportunity for an older person to participate in self-determination when he or she may otherwise experience a lack of control or influence over his or her life.

Mediators are bound by codes of ethics.  By their very presence, mediators affect the mediation process and the parties to it. Mediation ethics are intended to ensure that the mediator’s impact supports a broad set of values around which consensus has developed.  
In addition to the Model Standards of Conduct for Mediators, codes of mediator ethics have been developed for specific areas of practice in order to respond to challenges to the core principles imbedded in these situations.  Elder mediation creates its own special challenges, from decisions about who gets to be at the mediation table to the role of support people, advocates and surrogates to how to mediate clashes between an older person’s best interests and his or her wishes and long-standing values.  Mediators who practice elder mediation need to be aware of the ethical challenges to core mediation values including impartiality, self-determination, confidentiality and mediator competency and to think critically about how to respond when two or more values are in tension.  Mediators must also be sensitive to how their role and beliefs, values and moral judgments can influence the course of the mediation and its outcome.
Impartiality
Notwithstanding the above-mentioned factors supporting the development of elder mediation as a specialized area of practice within the field of mediation, it is possible that the term “elder mediation” may give the appearance of the mediation’s (or the mediator’s) alignment with the older adult.  Consider the following scenario:

An 82 year old woman who is becoming increasingly frail is in conflict with her adult daughter who lives with her.  The mother is considering selling her home and moving into assisted living and the daughter feels she is owed something for years of caregiving. 

This scenario typically fits into elder mediation because an older adult is involved and there are issues of aging and caregiving.  However, the term “elder mediation” may give the appearance of aligning with the mother.  What message would the term “caregiver mediation” convey?  How might then the mother be affected?
 .
Impartiality demands not only that mediators refrain from expressing favoritism toward any participant, but also that they not allow preconceptions, prejudices and stereotypes to influence how they view a participant or the conflict, conduct the mediation or interact with participants.  

Ageism is reflected in the belief that the elderly are different, less capable and not full persons. Ageism may present itself in mediation in explicit and implicit ways such as excluding the older person from the conversation or treating the older person as if he or she is not in the room.  Ageist thinking may lead the mediator or other participants to stereotype older persons as stubborn and unable to listen, as too frail to handle conflict or strong emotion, and as less capable of making decisions and handling their affairs.
The mediator has the ability to reinforce or counter ageism by the way he or she interacts with older participants by modeling respect, inclusion and equality.  Mediators need to be aware of any tendency they may have to react with impatience to an older adult’s frailties or, conversely, to be overprotective of the older adult.  Mediators should be careful to not use infantilizing or patronizing speech and to speak directly to the older person. 
A mediation is held at the bedside of a 90 year old woman who is recovering from hip surgery at a rehabilitation center.  The woman’s husband is in conflict with the facility regarding whether it is safe to discharge his wife.  The husband feels she isn’t ready and the social worker is anxious for the discharge because of insurance issues.  During the conversation, the older person becomes upset and the social worker stands up and says, “Let’s take this discussion outside.”  
The social worker may be expressing an ageist assumption that the older person is too fragile to tolerate the conflict. If the mediator shares that assumption, she might respond by trying to soothe the older woman’s feelings and immediately moving the mediation to another room.  Or, the mediator could maintain a respectful tone, note the woman’s emotional reaction and ask her what would be helpful in order to proceed.  The woman would then have an opportunity to explain why she is feeling upset and to state whether she would like to continue participating and on what terms.
Self-Determination 
Self-determination is at the heart of mediation.  Self-determination involves one’s ability to formulate, evaluate and articulate one’s choices.  More broadly, it is the ability to express one’s preferences and influence the path of one’s own life. In medical ethics, the patient’s autonomy is of utmost importance, but a core value of mediation is the self-determination of all participants. This remains true in elder mediation. Elder mediation does not place the older person’s self-determination above other participants’ but supports the older person’s equal opportunity to exercise self-determination.  
Barriers to Self-Determination

Exclusion from decision-making is the ultimate barrier to self-determination. Ageism, family dynamics and differing cultural norms are potential forces for exclusion. How to address the issue of inclusion is a delicate matter.  Family members may be reluctant for the mediator to even speak to the older person.  If the mediator is insistent, he or she may alienate the family members.  When resistance occurs, it is important to meet people where they are and explore openly and without judgment any concerns about the presence and participation of the older person.  
If hesitation persists, the mediator may ask how the voice and long-standing values of the older person could be included in the older person’s absence. In some situations, a mediator may decide that he or she is not ethically comfortable proceeding because the older person’s legal rights or safety may be at risk.  If this is the case, the mediator may suggest the involvement of a surrogate or advocate. Another option is to withdraw from the mediation.
Diminished Cognitive Capacity

Impaired cognitive capacity is a significant barrier to self-determination that may be encountered in elder mediation more frequently than in mediation generally.  Nonetheless, mediators must be careful not be make assumptions about an older person’s mental status.  Confusion, difficulty focusing on the topic at hand, and repeating oneself may all be signs of the strain of the conflict rather than fundamental impairment and may be presented by any member of the conflict.   When an older adult’s cognitive capacity is impaired, conflict may erupt for the whole family.

As Ms. Jones enters the mediation in her wheelchair, she cries at the sight of her 45 year old mentally ill son, Joe. She hasn’t seen him in six months since moving in with her daughter Sarah because she has become unable to take care of herself and Joe.  Sarah, Ms. Jones’ agent under a Power of Attorney document, is having difficulty paying for her mother’s care and wants to sell the house to help with the bills. She has always felt that Joe was too dependent upon their mother and thinks it is time for him to learn to stand on his own two feet.  Ms. Jones wants to provide for her son but she cannot articulate her feelings due to her dementia and impaired speech. Sarah’s husband doesn’t want Joe coming to his house. Joe feels his mother should come home to be with him.
How to respect the exercise of self-determination by cognitively impaired persons is very challenging.  Capacity is context-dependent and may fluctuate. Thus, a person may have the ability to make some decisions for him or herself but not others. Someone may not have the understanding necessary to make a medical decision for herself but may well know who she wants to have make those decisions for her. She may not have the capacity to execute a will but may be able to participate in mediation. Alternatively, as in the above case, Ms. Jones may not be able to fully understand the mediation process or complexity of the issues but still have feelings and preferences about the decisions under consideration.   
The skillful mediator can maximize a person’s self-determination. Mediators can slow down communication, note signs of distress or confusion, reflect verbal and non-verbal communication, check-in regularly and offer the option to take a break, have a separate meeting (caucus) or determine if other accommodations are needed.  Other factors to consider are time of day, effect of medication, noise level, length of the session and use of a familiar setting. Even the presence of a pet may improve cognition. The involvement of an attendant may allow the person to come in and out of the mediation comfortably
The Role of Support Persons

The presence of a support person or persons (e.g., a friend, attorney, therapist, clergy person or other) may help to amplify the voice of the older person and enable the exercise of greater self-determination.   The older person should help to select and define the role of the support person.  Mediators need to carefully orient support persons to their role and be alert to changes in role as the session unfolds.  The potential influence of the support person correlates to the degree of impairment.  It is important that the support person does not efface the older person’s voice.  Mediators can prevent this by checking in regularly with the older person about whether the support person is accurately representing his or her views or concerns and leave room for the older person to speak for him or herself.

Age-related dementia is only one factor of impaired cognition and decision-making capacity.  Other factors may include mental illness, the influence of alcohol or drugs, physical pain, anxiety and distress.  Other members of a conflict may benefit from the use of accommodations, support persons and the mediator’s sensitivity. Sometimes, as in the case of Mrs. Jones’s son (above), an adult child cannot function well in the presence of a sibling or parent and will request or benefit from the presence a support person or professional. 
Best Interests and Substitute Judgment
When impairment limits or precludes the participation of the older adult, it is important to consider how the mediation process might take account of the person’s best interests and his or her wishes and long-standing values. While the objective best interests of the older person are relevant considerations, an older adult has a personal history that is a more authentic expression of his or her values. To the extent that a family member(s), a surrogate or other person is available to speak in the mediation for the older adult’s preferences in the light of his or her previous choices and expressed values (i.e., use substitute judgment), the older person’s self-determination is enhanced. 
Elder abuse 
Elder abuse is another potential barrier to self-determination.  Older adults who are dependent emotionally, physically and/or financially upon a person who is abusing them may be unable to speak openly and honestly without placing him or herself at greater risk.  The possibility of undetected elder abuse raises an additional ethical responsibility to screen and take appropriate action if abuse is suspected or discovered. Mediators should be aware of their state’s mandated reporting laws and their professional ethical obligations to report abuse. Mediators need to work closely with adult protective services.  If a family under stress is identified, early intervention through mediation and other services may help prevent elder abuse from occurring.
Confidentiality
The daughter of an 83 year old man called to schedule mediation with her brother regarding who should have power of attorney of their father’s finances.  She said her father was aware his children would like to have a meeting, and he wanted “to be in the meeting when my spending money was talked about.”

The mediator interviewed the father and his children.  She thought the father might have diminished decisional capacity that would affect his ability to participate effectively in the mediation.  When asked if he would like anyone in the meeting with him, the father asked that his pastor and his neighbor be there “cause they know me and how I handle my money.”  Both his children agreed to the presence of the support people at the mediation.  A geriatric assessment had been done of the father, and the children advised the mediator that they would like to discuss the assessment at the meeting.

Confidentiality and privacy are essential for parties to trust the process and be open and honest in the session. 

The ADA mediation guidelines state that “Mediators should maintain confidentiality with respect to disability-related information in arranging access and when conducting the mediation.”  If the mediator believes that disclosure of information about the disability would be helpful in the process, the mediator “should invite disclosure by the person with the disability during private caucus, but may not disclose the information without the person’s permission.”  To this circumstance the mediator and the participant have control over how the information is used.
However, there are situations as in the scenario above where a family member or other party may decide to bring medical reports or other private information about the older person to the meeting.  The revelation of this information would be out of the older person’s and the mediator’s control and an older person with diminished capacity may not be able to stop the person from doing so at the mediation.  An ethical consideration for the mediator is whether he or she feels obligated to have all parties agree to the discussion of medical information or family relationships in front of outside participants. In addition, releases must be obtained when advocates, support persons and others are part of the mediation. 

Mediators must also understand the exceptions to confidentiality and communicate them to participants including possible reporting of abuse based on their state’s mandated reporting laws. There are also exceptions to confidentiality when a court-appointed Guardian ad litem is part of the mediation process who is required to report to the court.  

Mediator Competency

The need for specialized training and knowledge for mediators and intake personnel is an ethical matter.  Mediators who work within a vacuum of information may place older adults at risk for losing essential legal rights and public benefits.  Mediators need to have a sufficient understanding of elder law in order to know when to recommend that participants consult an attorney. Unaware mediators may create situations that place undue stress on a person with dementia or breach an older person’s right to participate in the decisions that impact the quality of his or her life and relationships, autonomy and future. Elder mediation calls upon mediators to be creative, flexible, patient, and skilled at facilitating highly emotionally, multi-party discussions.
A national committee of elder mediation practitioners and trainers, the Elder Mediation Training Standards Work Group, has met over the past three years to develop training objectives for core competencies in elder mediation.  Additional training is recommended to prepare mediators to competently mediate in specialized areas such as adult guardianship, end-of-life decisions, estate matters, acute and long-term care issues, etc. (Information about the committee and the objectives with commentary are available at www.senior-mediation.com.) 
Conclusion

What’s at stake in elder mediation?  The integrity of the mediation process.  Also at stake is the opportunity for older adults, their families and care providers to strengthen their relationships and make decisions together and to ensure that the older adult’s voice has a chance to be heard.





















